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ENDANGERED  SPECIES  COMMITTEE 

50  CFR  Part  450, 451, 452,  and  453 

Final  Rules  on  Endangered  Species 
Review  Board  and  Endangered 
Species  Committee 

agency:  Endangered  Species 

Committee. 

action:  Final  rules. 

summary:  These  regulations  describe 
the  functions  and  the  procedures  of 
Endangered  Species  review  boards 
(review  boards)  and  the  Endangered 
Species  Committee  (the  Committee) 
under  the  Endangered  Species  Act  of 
1973,  as  amended,  16  U.S.C.  1531  et  seq. 
(the  Act).  According  to  section  7(a)(2)  of 
the  Act,  each  Federal  agency  must,  in 
consultation  with  the  Secretary,  insure 
that  its  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species, 
or  result  in  the  destruction  or  adverse 
modification  of  critical  habitats.  An 
exemption  from  these  requirements  may 
be  granted  by  the  Committee,  however. 

In  accordance  with  section  7(g)  of  the 
Act,  review  boards  are  responsible  for 
initially  examining  applications  for 
exemption.  If  a  review  board  makes 
certain  threshold  determinations,  it  is 
required  to  prepare  and  submit  a  report 
to  the  Committee.  The  Committee  then 
makes  the  frnal  determination  whether 
or  not  to  grant  an  exemption. 

These  rules  cover  the  exemption  ' 
application  processing  period  from  the 
appointment  of  a  review  board  to  the 
final  determination  by  the  Committee. 
Rules  covering  procedures  for  applying 
for  an  exemption  and  for  initial  review 
and  handling  of  an  exemption 
application,  including  appointment  of  a 
review  board,  have  been  promulgated  as 
50  CFR  Part  451, 45  FR  8624,  February  8, 
1980,  and  have  been  reprinted  here  for 
the  convenience  of  the  reader. 

EFFECTIVE  DATE:  May  5, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  H.  Goldstein,  Office  of  Policy 
Analysis,  Department  of  the  Interior, 
Room  4153,  Interior  Building,  18th  and  C 
Streets,  N.W.,  Washington,  D.C.  20240, 
202-343-8501. 

SUPPLEMENTARY  INFORMATION: 

The  Exemption  Process 

The  Endangered  Species  Act 
Amendments  of  1978  (Pub.  L.  95-632), 
enacted  on  November  10, 1978,  establish 
a  procedure  for  obtaining  exemptions 
from  Section  7  of  the  Endangered 
Species  Act.  This  procedure  was 
amended  by  the  1979  Amendments  to 
the  Act  (Pub.  L.  96-159)  enacted 


December  28, 1979.  Section  7(a)(2) 
requires  Federal  agencies  to  insure,  in 
consultation  with  the  Secretary  of  the 
Interior  or  Commerce,  that  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species  or  destroy  or 
adversely  modify  critical  habitats. 
Applications  for  exemption  from  this 
requirement  may  be  made  by  a  Federal 
agency,  by  the  Governor  of  a  State  in 
which  a  proposed  action  would  occur,  or 
by  a  person  whose  permit  or  license 
application  has  been  denied  primarily 
because  of  section  7(a)(2) 
considerations.  An  application  is  to  be 
directed  to  the  appropriate  Secretary, 
who  determines  if  it  is  properly 
presented.  It  is  then  evaluated  by  a 
review  board  and,  if  certain  criteria  are 
met,  decided  upon  by  the  Endangered 
Species  Committee. 

These  regulations  implement  section  • 
7(g),  paragraphs  (4)  to  (12);  section  7(e); 
and  sections  7  (h)  through  (1)  of  the  Act. 

Review  Boards:  A  review  board  is  to 
be  established  for  each  exemption 
application.  Review  boards  make 
threshold  determinations  on  the 
application  and  develop  a 
comprehensive  record  and  report  for  the 
Endangered  Species  Committee.  They 
consist  of  three  members:  one  member 
appointed  by  the  Secretary;  one  member 
(who  shall  be  a  resident  of  the  State,  if 
any,  in  which  the  agency  action  would 
be,  or  is  being  carried  out)  appointed  by 
the  President;  and  an  Administrative 
Law  Judge.  Within  60  days  of 
appointment  or  a  longer  period  mutually 
agreed  upon  by  the  exemption  applicant 
and  the  Secretary,  a  review  board  must 
determine  by  majority  vote: 

(1)  Whether  any  required  biological 
assessment  was  conducted; 

(2)  Whether  the  Federal  agency  and  permit 
or  license  applicant,  if  any,  refrained  from 
making  any  irreversible  or  irretrievable 
commitment  of  resources  that  forecloses  any 
reasonable  or  prudent  alternatives  that 
would  avoid  an  irresolvable  conflict; 

(3)  Whether  the  Federal  agency  and  permit 
or  license  applicant,  if  any,  carried  out 
consultation  responsibilities  in  good  faith, 
and  have  made  a  reasonable  and  responsible 
effort  to  develop  and  fairly  consider 
modihcations  or  reasonable  and  prudent 
alternatives  that  would  have  avoided  an 
irresolvable  conflict;  and 

(4)  Whether  there  is  an  irresolvable 
conflict.  In  making  this  determination  the 
review  board  will  give  considerable 
deference  to  the  flndings  reached  during 
consultation  by  the  acting  agency  and  the 
appropriate  Service.  The  review  board  will 
find  that  an  irresolvable  conflict  exists  if:  the 
biological  opinion  is  based  on  the  best 
available  conunercial  and  scientiflc  data  and, 
based  on  that  data,  there  has  been  no  clear 
error  in  judgment  on  the  question  of  jeopardy 
to  the  continued  existence  of  the  endangered 


or  threatened  species  at  issue  or  adverse 
modiflcation  or  destruction  of  the  critical 
habitat  at  issue. 

If  a  review  board  makes  affirmative 
determinations  on  all  four  questions,  the 
application  will  be  forwarded  to  the 
Endangered  Species  Committee.  If  a 
review  board  determines  that  the 
application  fails  to  meet  these 
requirements  and  the  deficiency  is 
subsequently  corrected,  a  new 
application  can  be  made  to  the 
Secretary.  Any  determination  by  the 
review  board  that  the  exemption 
applicant  has  not  met  one  of  the 
threshold  requirements  is  final  agency 
action  and  may  be  appealed  to  a  Federal 
court.  In  the  event  of  a  negative  finding 
by  a  review  board  on  the  issue  of 
irresolvable  conflict,  the  acting  agency 
and  the  appropriate  Service  will 
reinitiate  consultation.  A  finding  of  no 
irresolvable  conflict  is  not  to  be 
construed  as  an  exemption  and  does  not 
absolve  the  Federal  agency  of  its 
obligations  to  comply  with  section 
7(a)(2)  of  the  Act. 

If  the  review  board  determines  that  all 
four  requirements  are  met.  it  must 
submit  a  report  to  the  Committee  within 
an  additional  180  days,  discussing: 

(1)  The  availability  of  reasonable  and 
prudent  alternatives  to  the  proposed  action, 
and  the  nature  and  extent  of  the  benefits  of 
the  agency  action  and  of  alternative  courses 
of  action  consistent  with  conserving  the 
species  or  the  critical  habitat; 

(2)  A  summary  of  the  evidence  concerning 
whether  or  not  the  proposed  action  is  in  the 
public  interest  and  is  of  national  or  regional 
significance;  and 

(3)  Appropriate  and  reasonable  mitigation 
and  enhancement  measures  which  should  be 
considered  by  the  Committee  in  granting  an 
exemption. 

Section  7(g)  authorizes  a  review  board 
to  take  testimony,  received  evidence, 
request  information,  use  the  United 
States  mails  as  a  Federal  agency,  detail 
Federal  agency  personnel,  and  obtain 
administrative  support  services  from  the 
General  Services  Administration.  It 
requires  that  any  review  board  hearings 
be  conducted  in  accordance  with  the 
adjudicatory  procedures  of  the 
Administration  Procedure  Act,  to  the 
extent  practicable  within  the  time  limits 
and  other  constraints  of  the  exemption 
process.  It  further  requires  all  review 
board  meetings  and  records  to  be  open 
to  the  public. 

Endangered  Species  Committee: 
Sections  7(e)  and  7(h)  require  the 
Endangered  Species  Committee  to 
review  all  applications  submitted  to  it 
by  a  review  board  and  to  determine 
whether  or  not  to  grant  exemptions.  The 
Endangered  Species  Committee  is 
composed  of: 
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(1)  The  Secretary  of  the  Interior,  who  is  the 
Chairman; 

(2)  The  Secretary  of  Agriculture; 

(3)  The  Secretary  of  the  Army; 

(4)  The  Chairman  of  the  Council  of 
Economic  Advisors;  • 

(5)  The  Administrator  of  the  Environmental 
Protection  Agency; 

(6)  The  Administrator  of  the  National 
Oceanic  and  Atmospheric  Administration; 
and 

(7)  A  person  from  each  affected  State,  or  if 
no  State  is  affected  an  otherwise  qualified 
individual,  appointed  by  the  President  for 
each  exemption  application. 

The  Committee  must  determine 
whether  or  not  to  grant  an  exemption 
within  90  days  after  receiving  the  review 
board’s  report.  An  exemption  requires 
an  affirmative  vote  of  five  or  more 
Committee  members  voting  in  person. 

To  grant  an  exemption,  the  Committee 
must: 

A.  Determine  that — 

(1)  There  are  no  reasonable  and  prudent 
alternatives  to  the  proposed  action; 

(2)  The  benefits  of  the  action  clearly 
outweigh  the  benefits  of  alternative  courses 
of  action  consistent  with  conserving  the 
species  or  its  critical  habitat  and  the  action  is 
in  the  public  interest; 

(3)  The  action  is  of  regional  or  national 
significance;  and 

B.  Establish  reasonable  mitigation  and 
enhancement  measures  that  are 
necessary  and  appropriate  to  minimize 
the  adverse  effects  of  the  agency  action 
upon  the  species  or  critical  habitat 
concerned. 

Any  final  determination  by  the 
Committee  on  (A)  and  (B)  is  final  agency 
action  and  subject  to  judicial  review 
under  Chapter  7  of  Title  5  of  the  United 
States  Code. 

If  an  exemption  is  granted  by  the 
Committee,  the  exemption  applicant 
must  carry  out  and  pay  for  the 
mitigation  and  enhancement  measures 
ordered  by  the  Committee.  The 
exemption  applicant  also  must  report  to 
the  Council  on  Environmental  Quality 
annually  until  the  mitigation  and 
enhancement  measures  are  completed. 

Sections  7(e)  and  7(h)  authorize  the 
Committee  to  hold  hearings,  take 
testimony,  receive  evidence,  request 
information,  use  the  United  States  mails 
as  a  Federal  agency,  detail  Federal 
agency  personnel,  obtain  administrative 
support  services  fi‘om  the  General 
Service  Administration,  promulgate  and 
amend  rules,  regulations  and 
procedures,  issue  and  amend  orders, 
and  issue  subpenas.  All  meetings  and 
records  of  the  Committee  shall  be  open 
to  the  public. 

Description  of  Rulemaking 

The  scope  of  the  these  regulations  is 
limited  to  procedures  for  the  period 


between  the  submission  of  an 
application  to  a  review  board  and  the 
Committee’s  determination  whether  or 
not  to  grant  an  exemption.  These 
regulations  do  not  cover  procedures  for 
filing  or  initial  review  and  handling  of 
exemption  applications,  which  are  set 
out  in  50  CFR  Part  451,  45  FR  8624, 
February  8, 1980,  adopted  by  the 
Secretaries  of  Commerce  and  the 
Interior  pursuant  to  section  7(f)  of  the 
Act.  The  regulations  establish 
procedures  for  information  gathering  by 
review  boards  and  by  the  Endangered 
Species  Committee,  including 
procedures  for  conduct  of  review  board 
and  Committee  hearings. 

Note. — It  has  been  determined  that  this 
rule  is  not  a  “significant  rule’’  imder  criteria 
established  by  Executive  Order  12044  (March 
23, 1978)  (“Improving  Government 
Regulations”). 

Interim  Final  Rules 

Interim  final  rules  and  a  request  for 
public  comment  were  published  in  the 
Federal  Register  on  June  8, 1979,  44  FR 
33127.  The  comment  period  closed  on 
September  4, 1979.  Action  on  final 
relations  was  deferred,  however, 
pending  Congressional  action  on 
technical  amendments  to  section  7  of  the 
Endangered  Species  Act. 

Interim  final  rules,  rather  than 
proposed  rules,  were  published  because 
a  review  board  was  scheduled  to 
conunence  consideration  of  two 
exemption  applications  on  or  about  June 
4, 1979,  and  it  was  determined  that  the 
regulations  needed  to  be  effective 
immediately. 

These  regulations  will  appear  as  Parts 
450, 452,  and  453  of  Title  50.  Part  451  of 
Title  50  pertains  to  procedures  for  filing 
exemption  applications,  and  for  the  sake 
of  completeness  is  reprinted  in  this 
document. 

Comments  and  Modifications  in  Interim 
Rules. 

Four  timely  comments  on  the  interim 
final  rules  were  received.  These 
comments  have  been  carefully 
considered  and  numerous  suggestions 
made  by  the  commenters  have  been 
adopted.  Commenters  presented 
differing  opinions  and  arguments  on 
how  foiu  issues  should  be  resolved;  (1) 
The  scope  of  deliberations  conducted  by 
a  review  board  in  making  the 
determination  of  whether  an 
irresolvable  conflict  exists,  (2)  whether 
the  regulations  should  require 
consultation  to  be  reinitiated  in  the 
event  of  a  negative  finding  by  a  review 
board  on  an  irresolvable  coiiflict,  (3) 
what  evidentiary  procedures  should 
govern  a  review  board’s  determination 
of  irresolvable  conflict  if  the  issue  had 


previously  been  the  subject  of  an 
evidentiary  hearing,  and  (4)  which  party 
should  bear  the  burden  of  proof  on  the 
review  board’s  tlireshold 
determinations.  These  were  submitted 
to  the  permanent  members  of  the 
Committee  for  resolution.  In  addition,  a 
number  of  minor  changes  were  made  in 
response  to  suggestions  of  commenters. 
Finally,  in  several  places  technical 
changes  were  made  in  order  that  the 
regiilations  conform  to  the  1979 
Amendments  to  the  Act  and  the 
decisions  of  the  Committee  on  the 
primary  issues. 

The  comments  received  and  the 
reasons  for  accepting  or  rejecting  them 
are  as  follows: 

A.  Comments  on  the  Definition  of 
Irresolvable  Conflict 

Three  commenters  indicated  concern 
over  inclusion  of  the  term  cumulative 
effects  in  the  definition  of  “irresolvable 
conflict’*,  and  recommended  that  the 
definition  conform  closely  to  the 
statutory  definition.  The  1979 
Amendments  to  the  Endangered  Species 
Act  altered  the  definition  of  irresolvable 
conflict.  The  regulations  have  been 
modified  to  reflect  these  changes.  The 
reference  to  cumulative  effects  has  been 
deleted,  although  cumulative  effects 
remain  an  integral  part  of  the  jeopardy 
determination  during  consultation. 

B.  Comments  on  the  Review  Board’s 
Scope  of  Review  of  Consultation  and  the 
Jeopardy  Opinion 

Four  commenters  addressed  the  scope 
of  review,  focusing  on  two  topics;  the 
extent  of  review  of  the  jeopardy  opinion 
and  the  standard  of  review.  Two 
commenters  contended  that  in  fulfilling 
its  obligation  under  Section  7(g)(5)  of  the 
Act  to  make  a  full  review  of 
consultation  and  determine  whether  an 
irresolvable  conflict  exists,  a 
substantive  review  was  mandatory. 

The  other  two  commenters  argued  the 
reverse,  contending  that  only  a 
procedural  review  was  required.  The 
Committee  decided  unanimously  that  a 
substantive  review  was  necessary,  but 
that  in  making  the  irresolvable  conflict 
determination,  the  review  board  should 
give  considerable  deference  to  the 
findings  reached  during  consultation.  All 
four  commenters  objected  to 
“substantial  evidence”  as  a  review 
standard.  The  suggestion  to  adopt  a 
different  standard  of  review  was 
accepted.  The  regulations  now  state  that 
"the  review  board  will  find  that  an 
irresolvable  conflict  exists  if:  The 
biological  opinion  is  based  on  the  best 
available  commercial  and  scientific  data 
and  *  *  *  there  has  been  no  clear  error 
in  judgment  on  the  question  of  jeopardy 
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•  *  *’*  (Section  452.03(c)(4)).  This 
language  reflects  the  1979  Amendments 
to  ti^e  Act,  Section  7(a)(2). 

C.  Comments  on  the  Reinitiation  of 
Consultation  Following  a  Negative 
Determination  on  Irresolvable  Conflict 

Two  commenters  took  issue  with  the 
statement  in  the  preamble  which 
indicated  the  Committee’s  expectation 
that  consultation  would  be  reinitiated  in 
the  event  of  a  negative  determination  by 
the  review  board  on  irresolvable 
conflict.  Both  commenters  argued  that 
the  Act  provides  no  explicit  authority  to 
remand  a  case  for  additional 
consultation.  One  commenter  contended 
further  that  if.  after  a  substantive  review 
of  the  evidence,  a  review  board 
concluded  that  there  was  no 
irresolvable  conflict,  the  Federal  agency 
could  proceed  with  the  proposed  action; 

i.e.,  this  commenter  interpreted  a 
negative  finding  by  a  review  board  on 
irresolvable  conflict  as  equivalent  to  an 
exemption.  The  Act  is  silent  on  the 
reinitiation  of  consultation  following  a 
review  board  finding  of  no  irresolvable 
conflict.  However,  remand  is  consistent 
with  the  undisputed  Congressional 
intention  that  endangered  species 
conflicts  be  resolved  at  the  consultation 
level  whenever  possible.  In  keeping  with 
this  objective  the  Committee  has 
amended  §  452.03(e)  to  require 
reinitiation  of  consultation  in  the  event 
of  a  negative  finding.  Although  it  is  clear 
from  the  Act  that  exemptions  may  be 
granted  only  by  the  Committee, 

§  452.03(e)  has  been  further  amended  to 
avoid  any  possible  misinterpretation  of 
a  review  board  finding:  *‘A  finding  of  no 
irresolvable  conflict  is  not  to  be 
construed  as  an  exemption  and  does  not 
absolve  the  Federal  agency  of  its 
obligations  to  comply  with  section 
7(a)(2)  of  the  Act.” 

D.  Comments  on  Evidentiary  Procedures 
Governing  Review  Board’s 
Determination  of  Irresolvable  Conflict 
Following  an  Adjudicatory  Hearing 

One  commenter  took  exception  to 
restricting  the  review  board  to 
consideration  of  the  record  in  making  its 
determination  of  irresolvable  conflict,  if 
the  issue  had  previously  been  the 
subject  of  an  adjudicatory  hearing 
conducted  under  5  U.S.C.  554,  556,  and 
557.  The  statute  grants  broad  powers  to 
a  review  board  to  develop  an 
evidentiary  record.  The  Committee 
limited  the  board  in  circumstances 
where  an  adjudicatory  hearing  has  been 
previously  conducted,  because  Congress 
intended  that  the  exemption  process  be 
a  last  resort  and  because  of  the  limited 
time  allotted  in  the  legislation  for  the 
review  board  to  consider  all  the 


threshold  issues.  The  limitation 
encourages  all  parties  to  develop  a 
thorough  record  at  the  adjudicatory 
level  and  eliminates  any  Lncentive  to 
withhold  evidence  at  this  level  in  the 
hope  of  obtaining  a  more  sympathetic 
hearing  from  the  review  board.  As 
worded  in  the  Interim  Final  Rules, 
however,  the  restriction  could  have 
precluded  the  board  from  considering 
evidence  which,  for  legitimate  reasons, 
was  not  introduced  at  the  initial 
adjudicatory  level.  Consequently, 
although  the  general  restriction  to  the 
previously  developed  record  has  been 
retained,  the  circiunstances  imder  which 
a  review  board  may  exercise  discretion 
has  been  broadened. 

E.  Comments  on  Burden  of  Proof 

One  commenter  suggested  that  it  is 
inappropriate  for  the  applicant  to  bear 
the  burden  of  proof  on  the  threshold 
issues  when  that  applicant  is  a  permit  or 
license  seeker,  because  the  applicant 
will  not  have  been  a  party  to 
consultation,  llie  suggestion  to  alter  the 
burden  in  such  instances  was  not 
adopted.  Potential  difficulties  which 
might  have  developed  because  an 
exemption  applicant  was  not  a  party  to 
consultation  would  be  largely  resolved 
by  proposed  revisions  in  the 
consultation  regulations  (appearing  in  50 
CFR  Part  402)  which  encourage 
participation  of  non-Federal  persons  in 
the  consultation  process  and  make  such 
participation  a  matter  of  right  for  permit 
or  license  applicants.  In  developing  the 
Interim  Final  Rules  the  Committee  and 
its  staff  recognized  that  both  equity  and 
logic  might  not  be  best  served  in  aU 
instances  if  the  applicant  bore  the 
burden  of  proof  on  all  four  threshold 
determinations.  (By  “burden  of  proof 
the  Committee  means  “brnden  of 
persuasion.”)  However,  there  were  two 
persuasive  arguments  for  imposing  the 
burden  on  the  applicant:  (1)  Identifying  a 
unique  distribution  of  burden,  which 
would  prove  satisfactory  in  all 
instances,  seemed  improbable.  (2)  It  is 
traditionally  the  case  in  litigation  that 
the  party  seeking  relief  bears  the  burden 
of  proof. 

F.  Other  Comments 

1.  One  commenter  stated  that  the 
person  appointed  to  the  review  board  by 
the  Secretary  should  be  a  recognized 
authority  on  the  “endangered  species” 
in  question.  This  suggestion  was  not 
adopted  since  these  regulations  are 
procedural  only;  appointment  of  the 
review  board  is  covered  by  the 
application  regulations,  50  CFR  Part  451. 

2.  One  commenter  argued  that  an 
exemption  application  may  be  submitted 
and  considered  only  as  a  matter  of  last 


resort,  after  all  other  administrative 
mechanisms  have  been  exhausted.  The 
1979  Amendments  to  the  Act  amended 
section  7(g)(2)(A)  to  clarify  the  fact  that 
final  agency  action  on  a  permit  or 
license  application  is  required  prior  to 
submission  of  an  application  for  an 
exemption.  This  amendment  clarifies  an 
ambiguity  in  the  Act. 

3.  One  commenter  stated  that  the 
regulations  should  encourage  citizen 
participation  through  intervention  in 
review  board  proceedings  and  state  that 
only  in  unusual  cases  should  a  request 
for  intervention  be  denied.  The 
Committee  believes  that  all  interested 
persons  should  be  allowed  to  express 
relevant  opinions  and  submit  relevant 
materials  to  a  review  board,  especially 
if  that  point  of  view  is  not  adequately 
represented  by  a  party  or  another 
intervenor.  However,  the  Committee 
also  is  concerned  that  a  review  board  be 
able  to  adequately  review  the  record 
and  make  their  threshold  determinations 
within  the  prescribed  time.  Thus  the 
committee  believes  it  is  important  to 
require  potential  intervenors  to  show 
that  their  participation  will  assist  in  the 
determination  of  the  issues  before  the 
review  boards. 

4.  One  commenter  stated  that  the 
regulations  should  explicitly  require  that 
the  Secretary  of  State  hold  a  hearing 
prior  to  making  a  determination  on 
whether  an  exemption  would  violate 
international  treaty  obligations.  This 
suggestion  was  adopted  by  modifying 
the  language  in  §  452.03(g)  of  the 
regulations. 

5.  One  conunenter  stated  that  a 
review  board  should  be  required  to 
issue  a  statement  following  a  prehearing 
conference  in  order  to  insure  that  all 
parties  are  adequately  informed  of  the 
subsequent  course  of  proceedings.  This 
recommendation  was  adopted  by 
requiring  such  a  statement  if  time 
permits  and  if  a  statement  is  necessary 
to  materially  clarify  issues  raised  at  the 
prehearing  conference. 

6.  One  commenter  noted  that  the 
interim  regulations  did  not  delineate 
procedural  rules  to  be  followed  when 
two  review  boards  sit  together  in  a  joint 
proceeding.  The  1979  Amendments  to 
the  Act  added  a  subparagraph  to  section 
7(g)(3)  of  the  Act  to  allow  review  boards 
to  be  jointly  convened.  The  Committee 
believes  that  these  regulations  are 
sufficient  for  such  jointly  convened 
review  boards. 

Drafting  Information 

The  primary  authors  of  these 
regulations  are  Jan  Chrisman,  Deborah 
Williams,  and  John  Trezise,  Office  of  the 
Solicitor,  Department  of  the  Interior,  and 
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James  Douglas  and  Jon  H.  Goldstein. 
Endangered  Species  Committee  staff. 

These  regulations  are  issued  under  the 
authority  of  the  Endangered  Species 
Act.  as  amended  16  U.S.C.  1531  et  seq. 
Accordingly.  Chapter  IV  of  Title  50  is 
amended  to  designate  present  parts  401 
and  402  as  Subchapter  A,  reserve 
Subchapter  B  and  add  a  Subchapter  C 
with  Parts  450.  452  and  453  as  set  forth 
below: 

CHAPTER  iV— JOtNT  REGULATIONS 
(U.S.  FISH  AND  WILDLIFE  SERVICE, 
DEPARTMENT  OF  THE  INTERIOR  AND 
NATIONAL  MARINE  FISHERIES 
SERVICE.  NATIONAL  OCEANIC  AND 
ATMOSPHERIC  ADMINISTRATION. 
DEPARTMENT  OF  COMMERCE; 
ENDANGERED  SPECIES  COMMITTEE 
REGULATIONS) 

SUBCHAPTER  C— ENDANGERED  SPECIES 
EXEMPTION  PROCESS 

PART  450— GENERAL  PROVISIONS 

Sec. 

450.01  Definitions. 

Authority:  Endangered  Species  Act  of  1979. 
16  U.S.C.  1531,  et  seq.,  as  amended. 

§  450.01  Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  subchapter. 

(1)  “Act”  means  the  Endangered 
Species  Act  of  1973.  as  amended,  16 
U.S.C.  1531,  et  seq. 

(2)  “Agency  action”  means  all  actions 
of  any  kind  authorized,  funded  or 
carried  out.  in  whole  or  in  part  by 
Federal  agencies. 

(3)  “Alternative  courses  of  action” 
means  all  reasonable  alternatives, 
including  both  no  action  and 
alternatives  extending  beyond  original 
project  objectives  and  acting  agency 
jurisdiction, 

(4)  “Benefits"  means  all  benefits  of  an 
agency  action,  both  tangible  and 
intangible,  including  but  not  limited  to 
economic,  environmental  and  cultural 
benefits. 

(5)  “Biological  assessment”  means  the 
report  prepared  pursuant  to  Section  7(c) 
of  the  Act.  16  U.S.C.  1536(c). 

(6)  “Biological  opinion”  means  the 
written  statement  prepared  pursuant  to 
section  7(b)  of  the  Act,  16  U.S.C.  1536(b). 

(7)  “Chairman”  means  the  Chairman 
of  the  Endangered  Species  Committee, 
who  is  the  Secretary  of  the  Interior. 

(8)  “Committee”  means  the 
Endangered  Species  Committee 
established  pursuant  to  section  7(e)  of 
the  Act,  16  U.S.C.  1536(e). 

(9)  “Critical  Habitat”  refers  to  those 
areas  listed  as  Critical  Habitat  in  50 
CFR  Parts  17  and  226. 


(10)  “Destruction  or  adverse 
modification”  is  defined  at  50  CFR 
402.02. 

(11)  “Federal  agency”  means  any 
department,  agency  or  instrumentality  of 
the  United  States. 

(12)  "Irresolvable  conflict”  means, 
with  respect  to  any  action  authorized, 
funded,  or  carried  out  by  a  Federal 
agency,  a  set  of  circumstances  under 
which,  after  consultation  as  required  in 
section  7(a)(2)  of  the  Act,  completion  of 
such  action  would  violate  section 
7(a)(2). 

(13)  “Jeopardize  the  continued 
existence  of’  is  defined  at  50  CFR 
402.02. 

(14)  “Mitigation  and  enhancement 
measures”  means  measures,  including 
live  propagation,  transplantation  and 
habitat  acquisition  and  improvement, 
necessary  and  appropriate  (i)  to 
minimize  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
their  critical  habitats  and/or  (ii)  to 
improve  the  conservation  status  of  the 
species  beyond  that  which  would  occur 
without  the  action.  The  measures  must 
be  likely  to  protect  the  listed  species  or 
the  critical  habitat,  and  be  reasonable  in 
their  cost,  the  availability  of  the 
technology  required  to  make  them 
effective,  and  other  considerations 
deemed  relevant  by  the  Committee. 

(15)  “Permit  or  license  applicant” 
means  any  person  whose  application  to 
an  agency  for  a  permit  or  license  has 
been  denied  primarily  because  of  the 
application  of  section  7(a)(2)  of  the  Act 
16  U.S.C.  1536(a)(2). 

(16)  “Person”  means  an  individual, 
corporation,  partnership,  trust, 
association,  or  any  other  private  entity, 
or  any  public  body  or  officer,  employee, 
agent  department  or  instrumentality  of 
the  Federal  government  of  any  State  or 
political  subdivision  thereof,  or  of  any 
foreign  government. 

(17)  “Proposed  action”  means  the 
action  proposed  by  the  Federal  agency 
or  by  a  permit  or  license  applicant  for 
which  exemption  is  sought. 

(18)  “Secretary”  means  the  Secretary 
of  the  Interior  or  the  Secretary  of 
Commerce,  or  his  or  her  delegate, 
depending  upon  which  Secretary  has 
responsibility  for  the  affected  species  as 
determined  pursuant  to  50  CFR  402.01. 

(19)  “Service”  means  the  United 
States  Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service,  as 
appropriate. 

(20)  “To  the  extent  that  such 
information  is  available  to  the 
applicant”  means  all  pertinent 
information  the  applicant  has  on  the 
subject  matter  at  the  time  the 
application  is  submitted,  and  all  other 
pertinent  information  obtainable  from 


the  appropriate  Federal  agency  pursuant 
to  a  Freedom  of  Information  Act  request. 

PART  451-APPUCATION 
PROCEDURE 

Sec. 

451.01  Definitions. 

451.02  Applications  for  exemptions. 

451.03  Review  boards. 

451.04  Endangered  Species  Committee. 

Authority:  Endangered  Species  Act  of  1973, 
as  amended,  16  U.S.C.  1531  et  seq. 

§451.01  Definitions. 

All  definitions  contained  in  50  CFR 
450.01  are  applicable  to  this  part. 

§  45 1 .02  Applications  for  exemptions. 

(a)  Scope.  This  section  prescribes  the 
application  procedures  for  applying  for 
an  exemption  from  the  requirements  of 
section  7(a)(2)  of  the  Endangered 
Species  Act,  as  amended. 

Where  to  apply.  Applications 
should  be  made  to  the  appropriate 
Secretary(ies)  by  writing: 

(1)  The  Secretary,  Attention: 
Endangered  Species  Committee,  Room 
4160,  Department  of  the  Interior,  18th 
and  C  Streets.  N.W.,  Washington,  D.C., 
20240. 

(2)  The  Secretary,  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W..  Washington,  D.C.  20030. 

(c)  Who  may  apply.  Applications  for 
exemptions  shall  only  be  made  by  (1)  a 
Federal  agency,  (2)  the  Governor  of  a 
State  in  which  the  proposed  agency 
action  may  occur,  or  (3)  a  person  who 
has  received  a  final  denial  for  the 
purposes  of  chapter  7.  Title  5,  United 
States  Code  of  an  application  to  a 
Federal  agency  for  a  permit  or  license 
primarily  because  of  section  7(a)(2) 
considerations. 

(d)  When  to  apply.  (1)  Except  in  the 
case  of  agency  action  involving  a  permit 
or  license  application,  an  application  for 
an  exemption  must  be  submitted  to  the 
Secretary  within  90  days  following  the 
termination  of  the  consultation  process. 

(2)  In  the  case  of  agency  action 
involving  a  permit  or  license  application, 
an  application  for  an  exemption  must  be 
submitted  within  90  days  after  the  date 
on  which  the  Federal  agency  concerned 
takes  final  action,  for  purposes  of 
chapter  7  of  title  5,  United  States  Code, 
with  respect  to  such  agency  action. 

(3)  In  either  case,  an  application  for 
exemption  which  otherwise  meets  the 
requirements  of  section  7(g)  of  the  Act, 

16  U.S.C.  1536(g],  may  be  submitted 
within  90  days  following  the  effective 
date  of  these  regulations. 

(e)  Contents  of  the  application  when 
submitted.  Exemption  applicants  must 
provide  the  following  information  at  the 
time  the  application  is  submitted. 
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(1)  Applicant’s  name,  mailing  address, 
and  phone  number,  including  the  name 
and  telephone  number  of  an  individual 
to  be  contacted  regarding  the 
application. 

(2]  If  the  applicant  is  a  Federal 
agency: 

(i)  A  comprehensive  description  of  the 
proposed  agency  action. 

(ii)  In  the  case  of  a  denial  of  a  license 
or  permit,  a  description  of  the  permit  or 
license  sought  from  or  by  the  Federal 
agency,  including  a  statement  of  who  in 
the  Federal  agency  denied  the  permit  or 
license  and  the  grounds  for  the  denial. 

(hi)  A  description  of  all  permit(s), 
license(s)  or  other  legal  requirement(s] 
which  have  been  satisfied  or  obtained, 
or  which  must  still  be  satisfied  or 
obtained,  before  the  proposed  action 
can  proceed. 

(iv)  A  description  of  the  consultation 
process  carried  out  pursuant  to  section 
7(a)  of  the  Act. 

(v)  A  copy  of  the  biological 
assessment,  if  one  was  prepared. 

(vi)  A  copy  of  the  biological  opinion.  If 
the  biological  opinion  was  issued  before 
the  effective  date  of  these  regulations,  a 
statement  by  the  agency  which  issued 
such  opinion  that  it  has  reviewed  the 
opinion  since  the  effective  date  of  these 
regulations  and  has  found  it  valid  and 
sufhcient  under  the  Act. 

(vii)  A  description  of  each  alternative 
to  the  proposed  action  considered  by  the 
Federal  agency. 

(viii)  A  statement  describing  why  the 
proposed  agency  action  cannot  be 
altered  or  modifed  to  avoid  jeopardizing 
the  identiRed  endangered  species, 
threatened  species  or  critical  habitat(s). 

.  (ix)  A  list  of  resources  committed  by 
the  agency  to  the  proposed  action 
subsequent  to  the  initiation  of 
consultation. 

(3)  If  the  applicant  is  a  permit  or 
license  applicant: 

(i)  A  comprehensive  description  of  the 
applicant’s  proposed  action. 

(ii)  A  description  of  the  permit  or 
license  sought  from  the  Federal  agency, 
including  a  statement  of  who  in  the 
Federal  agency  denied  the  permit  or 
license  and  the  grounds  for  the  denial. 

(iii)  A  description  of  all  permit(s), 
license(s)  or  other  legal  requirement(s) 
which  have  been  satisfied  or  obtained, 
or  which  must  still  be  satisfied  or 
obtained,  before  it  can  proceed  with  the 
proposed  action. 

(iv)  A  copy  of  the  permit  or  license 
denial. 

(v)  A  copy  of  the  biological 
assessment,  if  one  was  prepared. 

(vi)  A  copy  of  the  biological  opinion.  If 
the  biological  opinion  was  issued  before 
the  effective  date  of  these  regulations,  a 
statement  by  the  agency  which  issued 


such  opinion  that  it  has  reviewed  the 
opinion  since  the  effective  date  of  these 
regulations,  and  foimd  it  valid  and 
sufficient  under  the  Act. 

(vii)  A  description  of  the  consultation 
process  carried  out  pursuant  to  section 
7(a)  of  the  Act,  to  the  extent  that  such 
information  is  available  to  the  applicant. 

(viii)  A  description  of  each  alternative 
to  the  proposed  action  considered  by  the 
applicant,  and  to  the  extent  that  such 
information  is  available  to  the  applicant, 
a  description  of  each  alternative  to  the 
proposed  action  considered  by  the 
Federal  agency. 

(ix)  A  statement  describing  why  the 
applicant’s  proposed  action  cannot  be 
altered  or  modified  to  avoid 
jeopardizing  the  endangered  species, 
threatened  species  or  critical  habitat(s). 

(x)  A  list  of  resources  committed  to 
the  proposed  action  by  the  permit  or 
license  applicant  subsequent  to  the 
initiation  of  consultation. 

(4)  If  the  applicant  is  the  Governor  of 
a  State  in  which  the  proposed  agency 
action  may  occiu*: 

(i)  A  comprehensive  description  of  the 
proposed  agency  action. 

(ii)  A  copy  of  the  biological 
assessment,  if  one  was  prepared. 

(iii)  A  copy  of  the  biological  opinion.  If 
the  biological  opinion  was  issued  before 
the  effective  date  of  these  regulations,  a 
statement  by  the  agency  which  issued 
such  opinion  that  it  has  reviewed  the 
opinion  since  the  effective  date  of  these 
regulations  and  has  found  it  valid  and 
sufficient  under  the  Act. 

(iv)  A  description  of  the  consultation 
process  carried  out  pursuant  to  section 
7(a)  of  the  Act,  to  the  extent  that  such 
information  is  available  to  the  Governor. 

(v)  A  description  of  all  alternatives 
considered  by  the  Federal  agency,  to  the 
extent  that  such  information  is  available 
to  the  Governor. 

(vi)  A  statement  describing  why  the 
proposed  Federal  action  cannot  be 
altered  or  modified  to  avoid 
jeopardizing  the  identified  endangered 
species,  threatened  species  or  critical 
habitat(s). 

(vii)  A  list  of  resources  committed  to 
the  proposed  action  subsequent  to  the 
initiation  of  consultation,  to  the  extent 
that  such  information  is  available  to  the 
Governor. 

(5)  Each  applicant,  whether  a  Federal 
agency,  permit  or  license  applicant,  or 
Governor,  must  also  submit  the 
following: 

.  (i)  A  full  statement  of  the  nature  and 
the  extent  of  the  benefits  of  the 
proposed  action. 

(ii)  A  full  discussion  of  why  the 
benefits  of  the  proposed  action  clearly 
outweigh  the  benefits  of  each 
considered  alternative  course  of  action. 


(iii)  A  full  discussion  of  why  none  of 
the  considered  alternatives  are 
reasonsble  and  prudent. 

(iv)  A  full  statement  explaining  why 
the  proposed  action  is  in  the  public 
interest. 

(v)  A  full  explanation  of  why  the 
action  is  of  regional  or  national 
significance. 

(vi)  A  full  discussion  of  mitigation  and 
enhancement  measures  proposed  to  be 
undertaken  if  an  exemption  is  granted. 

(f)  Additional  information  required 
from  the  applicant.  If  the  review  board 
makes  a  positive  finding  on  each  of  the 
threshold  determinations  set  forth  in 
section  7(g)(5)  of  the  Act,  the  review 
board  may  require  the  applicant  to 
submit  further  discussions  of  the 
information  required  by  §  451.02 
(e)(5)(ii),  (iii),  (iv),  (v),  and  (vi). 

(g)  Initial  review  of  the  application. 

(1)  Upon  receiving  the  application,  the 
Secretary  shall  review  the  contents 
thereof  and  consider  whether  the 
application  complies  with  the 
requirements  set  forth  in  §  451.02  (c),  (d) 
and  (e). 

(2)  1110  Secretary  shall  reject  an 
application  within  10  days  of  receiving  it 
if  he  determines  that  it  does  not  comply 
with  §  451.02  (c),  (d)  and  (e).  When  the 
Secretary  rejects  an  application,  a 
review  board  will  not  be  empaneled. 

(3)  If  the  Secretary  does  not  reject  the 
application  within  10  days  of  receiving 
it,  but  if  the  Secretary  determines  that  a 
serious  question  exists  regarding  the 
application’s  compliance  with 
requirements  set  forth  in  §  451.02  (c),  (d) 
or  (e),  he  shall  refer  the  issue  to  the 
review  board  for  consideration  at  a  pre- 
hearing  conference  within  30  days  of 
empanelling.  The  review  board  shall 
reject  the  application  if  the  review 
board  finds  that  the  application  does  not 
comply  with  §  451.02  (c)  or  (d)  or  (e). 

(h)  Notification  of  the  Secretary  of 
State.  The  Secretary  will  promptly 
transmit  to  the  Secretary  of  State  a  copy 
of  all  applications  submitted  in 
accordance  with  section  451.02  of  this 
part. 

(i)  Public  notification.  Upon  receipt  of 
an  application  for  exemption,  the 
Secretary  shall  promptly  publish  a 
notice  in  the  Federal  Register  (1) 
announcing  that  an  application  has  been 
filed,  (2)  stating  the  applicant’s  name,  (3) 
briefly  describing  the  proposed  agency 
action  and  the  result  of  the  consultation 
process,  (4)  designating  the  place  where 
copies  of  the  application  can  be 
obtained  and  (5)  specifying  the  name  of 
the  person  to  contact  for  fmther 
information.  The  Secretary  will  mail 
copies  of  the  Federal  Register  notice  to 
each  member  of  the  Committee. 
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i  451.03  Review  boards. 

(a)  Scope.  This  section  contains 
provisions  governing  the  relationship 
between  the  Secretary  and  review 

^  boards. 

(b)  Appointment  Review  boards  will 
be  appointed  as  follows: 

(1)  A  member  appointed  by  the 
Secretary.  One  member  of  the  review 
board  will  be  appointed  by  the 
Secretary  not  later  than  15  days  after  an 
application  is  submitted. 

(2)  A  State  member,  (i)  When  one  or 
more  States  are  affected,  the  Secretary 
will  notify  the  Governors  of  each 
affected  State  in  writing  and  request 
them  to  recommend  residents  of  the 
State(s)  in  which  the  agency  action  will 
be,  or  is  being,  carried  out  for 
appointment  to  the  review  board. 
Written  recommendations  of  these 
Governors  must  be  received  by  the 
Secretary  within  10  days  after  receipt  of 
notification.  The  Secretary  will  transmit 
the  Govenor's  recommendations  to  the 
President  and  will  request  the  President 
to  appoint,  within  30  days  after  the 
application  for  exemption  was 
submitted,  a  State  resident  from  the 
State(s)  in  which  the  agency  action  will 
be,  or  is  being  carried  out. 

(ii)  When  no  State  is  affected,  the 
Secretary  will  submit  to  the  President  a 
list  of  in^viduals  with  expertise 
relevant  to  the  application,  and  will 
request  the  President  to  appoint  an 
in^vidual  to  the  review  board  within  30 
days  after  the  application  for  exemption 
was  submitted. 

(3)  An  Administrative  Law  Judge.  The 
Secretary  will  request  the  Office  of 
Personnel  Management  to  appoint, 
within  30  days  after  the  application  is 
submitted,  an  Administrative  Law  Judge 
to  serve  on  the  review  board. 

(4)  If  biological  opinions  of  both  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Commerce  indicate  that  an 
agency  action  would  violate  section 
7(a)(2]  of  the  Act,  the  Secretaries  shall 
jointly  convene  a  review  board  to 
consider  any  application  for  exemption 
filed  with  respect  to  such  agency  action. 

(c)  Submission  of  application  to  the 
review  board.  Following  appointment  of 
all  members  of  a  review  board  under 

§  451.03(b),  the  Secretary  will  submit  a 
copy  of  the  exemption  application  to 
each  member. 

(d)  Secretary’s  views.  Within  60  days 
after  receiving  an  exemption  application 
in  accordance  with  §  451.02,  the 
Secretary  shall  (unless  a  longer  time  is 
agreed  to  with  the  exemption 
application)  submit  his  views  on  the 
application  to  the  review  board  in 
writing. 


$  451.04  Endangered  Species  Committee. 

(a)  Scope.  This  section  contains 
provisions  governing  the  relationship 
between  the  Secretary  and  the 
Endangered  Species  Committee. 

(b)  Appointment  of  State  member.  (1) 
Concurrently  with  notiffcation  under 

§  451.03(b)(2)(A),  the  Secretary  will 
request  the  Governors  of  each  affected 
State  to  recommend  individuals  to  be 
appointed  to  the  Endangered  Species 
Committee.  Written  recommendations  of 
these  Governors  must  be  received  by 
the  Secretary  within  10  days  of  receipt 
of  notiffcation.  The  Secretary  will 
transmit  the  Governors’ 
recommendations  to  the  President  and 
will  request  that  the  President  appoint  a 
State  resident  to  the  Endangered 
Species  Committee  from  each  affected 
State,  within  30  days  after  the 
application  for  exemption  was 
submitted. 

(2)  When  no  State  is  affected,  the 
Secretary  will  submit  to  the  President  a 
list  of  individuals  with  expertise 
relevant  to  the  application  and  will 
request  the  President  to  appoint  an 
individual  to  the  Endangered  Species 
Committee  on  or  before  30  days  after  the 
application  for  exemption  was 
submitted. 

PART  452— ENDANGERED  SPECIES 
REVIEW  BOARDS 

Sec. 

452.01  Purpose  and  scope. 

452.02  OeOnitions. 

452.03  Threshold  review  and 
determinations. 

452.04  Preparation  and  submission  of 
informational  report. 

452.05  Review  board  hearings. 

452.06  Other  meetings. 

452.07  Open  meetings  and  records. 

452.08  Parties  and  intervenors. 

452.09  Separation  of  functions  and  ex  parte 
communications. 

452.10  Additional  review  board  powers. 

Authority:  Endangered  Species  Act  of  1973, 
16  U.S.C.  1531,  et  seq.,  as  amended. 

§  452.01  Purpose  and  scope. 

This  part  prescribes  the  procedures  to 
be  used  by  endangered  species  review 
boards  when  examining  applications  for 
exemption  from  section  7(a)(2)  of  the 
Endangered  Species  Act. 

§452.02  Definitions. 

Deffnitions  applicable  to  this  part  are 
contained  in  50  CFR  450.01. 

§  452.03  Threshoid  review  and 
determinationa. 

(a)  Initiation  of  review.  Upon 
receiving  an  exemption  application,  a 
review  board  shall  promptly  initiate  its 
review  of  the  application. 


'  (b)  Notice.  Upon  receiving  an 
exemption  application,  a  review  board 
shall  promptly  publish  a  notice  in  the 
Federal  Register  containing:  (1)  A  brief 
description  of  the  exemption 
application:  (2)  the  time  and  place  for 
parties  to  ffle  written  submissions:  (3)  a 
date  by  which  all  motions  to  intervene 
must  be  ffled:  and  (4)  the  time,  place  and 
location  of  planned  reiaew  board 
meetings  or  hearings  on  its  threshold 
determinations. 

(c)  Threshold  determinations.  Within 
60  days  after  its  appointment,  or  a 
longer  time  agreed  upon  between  the 
exemption  applicant  and  the  Secretary, 
the  review  board  shall  conclude  its 
review  and,  by  majority  vote,  determine: 

(1)  Whether  any  required  biological 
assessment  was  conducted: 

(2)  Whether  the  Federal  agency  and 
permit  or  license  applicant,  if  any,  have 
reff'ained  ff'om  making  any  irreversible 
or  irretrievable  commitment  of  resources 
which  has  the  effect  of  foreclosing  the 
formulation  or  implementation  of  any 
reasonable  and  prudent  alternative 
which  would  avoid  jeopardizing  the 
continued  existence  of  an  endangered  or 
threatened  species  or  result  in  the 
adverse  modiffcation  or  destruction  of  a 
critical  habitat: 

(3)  Whether  the  Federal  agency  and 
permit  or  license  applicant,  if  any,  have 
carried  out  consultation  responsibilities 
in  good  faith  and  have  made  a 
reasonable  and  responsible  effort  to 
develop  and  fairly  consider 
modiffcations  or  reasonable  and  prudent 
alternatives  to  the  proposed  action 
which  would  not  violate  section  7(a)(2) 
of  the  Act:  and 

(4)  Whether  there  is  an  irresolvable 
conflict.  In  making  this  determination, 
the  review  board  will  give  considerable 
deference  to  the  ffndings  reached  during 
consultation  by  the  acting  agency  and 
the  appropriate  Service.  The  review 
board  will  find  that  an  irresolvable 
conflict  exists  if:  The  biological  opinion 
is  based  on  the  best  available 
commercial  and  scientiffc  data  and, 
based  on  that  data,  there  has  been  no 
clear  error  in  judgment  on  the  question 
of  jeopardy  to  the  continued  existence 
of  the  endangered  or  threatened  species 
at  issue  or  adverse  modiffcation  or 
destruction  of  the  critical  habitat  at 
issue. 

(d)  Burden  of  proof  The  exemption 
applicant  has  the  burden  of  proof  on  its 
position  on  the  threshold 
determinations. 

(e)  Negative  finding.  If  a  review  board 
makes  a  negative  ffnding  on  any 
threshold  determination,  the  review 
board  shall  notify  the  exemption 
applicant  and  all  other  parties  in  writing 
of  its  ffnding  and  grounds  therefor.  The 
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exemption  process  shall  terminate  when 
the  applicant  receives  such  written 
notice.  A  negative  finding  by  the  review 
board  shall  constitute  final  agency 
action  for  purposes  of  judicial  review 
under  Chapter  7  of  Title  5  of  the  United 
States  Code.  In  the  event  of  a  negative 
finding  by  a  review  board  on  the  issue 
of  irresolvable  conflict,  the  acting 
agency  and  the  appropriate  Service  will 
reinitiate  consultation.  A  finding  of  no 
irresolvable  conflict  is  not  to  be 
construed  as  an  exemption  and  does  not 
absolve  the  Federal  agency  of  its 
obligations  to  comply  with  section 
7(a](2]  of  the  Act.  If  the  deficiency  that 
resulted  in  the  negative  determination(s) 
is  subsequently  corrected,  a  new 
application  may  be  made  to  the 
Secretary. 

(f)  Positive  finding.  If  the  review 
board  makes  a  positive  finding  on  each 
of  the  threshold  determinations,  it  shall 
notify  the  exemption  applicant  and  all 
other  parties  in  writing  that  the 
application  qualifies  for  consideration 
by  the  Endangered  Species  Committee. 

(g)  Secretary  of  State  opinion.  The 
review  board  process  shall  terminate 
immediately  if  the  Secretary  of  State, 
pursuant  to  his  obligations  under  section 
7(i)  of  the  Act,  certifies  in  writing  to  the 
Committee  that  granting  an  exemption 
and  carrying  out  the  proposed  action 
would  violate  an  international  treaty 
obligation  or  other  international 
obligation  of  the  United  States. 

§  452.04  Preparation  and  submission  of 
the  information  report. 

(a)  Preparation  of  the  report.  If  the 
review  board  has  made  a  positive 
finding  on  each  of  the  threshold 
determinations,  it  shall  proceed  to 
gather  information  according  to 
procedures  set  out  in  50  CFR  452.05 
through  452.07  and  prepare  a  report  for 
the  Endangered  Species  Committee;  (1) 
Discussing  the  availability  of  reasonable 
and  prudent  alternatives  to  the  proposed 
action; 

(2)  Discussing  the  nature  and  extent  of 
the  benefits  of  the  proposed  action; 

(3)  Discussing  the  nature  and  extent  of 
the  benefits  of  alternative  courses  of 
action  consistent  with  conserving  the 
species  or  the  critical  habitat; 

(4)  Summarizing  whether  the  proposed 
action  is  of  national  or  regional 
significance; 

(5)  Summarizing  whether  the  proposed 
action  is  in  the  public  interest;  and 

(6)  Discussing  appropriate  and 
reasonable  mitigation  and  enhancement 
measures  which  should  be  considered 
by  the  Committee  in  granting  an 
exemption. 

(b)  Submission  of  report  The  review 
board  shall  submit  its  report  and  the 


record  of  its  proceedings  to  the 
Committee  within  180  days  after  making 
its  threshold  determinations. 

(c)  Applicant  responsibility.  In  review 
board  proceedings  conducted  pursuant 
to  this  section,  the  exemption  applicant 
has  the  burden  of  going  forward  with 
evidence  concerning  the  criteria  for 
exemption. 

8  452.05  Review  board  hearings. 

(a)  Hearings.  (1)  A  review  board  may 
hold  such  hearii^s  as  it  determines  are 
necessary  in  making  its  threshold 
determinations.  If  the  issue  of 
irresolvable  conflict  has  previously  been 
the  subject  of  a  hearing  required  to  be 
conducted  under  5  U.S.C.  554, 556,  and 
557,  however,  the  review  board’s 
determination  of  irresolvable  conflict 
shall  be  based  solely  on  a  review  of  the 
record,  unless  the  review  board 
determines  intervening  or  imusual 
circumstances  require  that  the  record  be 
supplemented. 

(2)  A  hearing  shall  be  held  to  aid  the 
review  board  in  preparing  its 
information  report  under  50  CFR  452.04. 

(b)  Prehearing  conferences.  (1)  The 
review  board  may,  on  its  own  motion  or 
the  motion  of  a  party  or  intervenor,  hold 
a  prehearing  conference  to  consider:  (i) 
The  possibility  of  obtaining  stipulations, 
admissions  of  fact  or  law  and  agreement 
to  the  introduction  of  documents;  (ii)  the 
limitation  of  the  number  of  witnesses; 

(iii)  questions  of  law  which  may  bear 
upon  the  course  of  the  hearings;  (iv) 
prehearing  motions,  including  motions 
for  discovery;  and  (v)  any  other  matter 
which  may  aid  in  the  disposition  of  the 
proceedings. 

(2)  If  time  permits  and  if  necessary  to 
materially  clarify  the  issues  raised  at  the 
prehearing  conference,  the  review  board 
shall  issue  a  statement  of  the  actions 
taken  at  the  conference  and  the 
agreements  made.  Such  statement  shall 
control  the  subsequent  course  of  the 
hearing  xmless  modified  for  good  cause 
by  a  subsequent  statement. 

(c)  Notice  of  hearings.  Unless 
announced  in  the  notice  published  upon 
receipt  of  an  exemption  application 
pursuant  to  50  CFR  452.03(b],  review 
board  hearings  and  prehearing 
conferences  will  be  announced  by  a 
notice  in  the  Federal  Register  stating:  (1) 
The  time,  place  and  nature  of  the 
hearing  or  prehearing  conference:  and 
(2)  the  matters  of  fact  and  law  to  be 
considered.  Such  notices  will  ordinarily 
be  published  at  least  15  days  before  the 
scheduled  hearing. 

(d)  Conduct  of  Hearings. — (1)  General 
conduct.  To  the  extent  practicable 
within  the  time  required  for  action  by 
the  review  board,  and  except  to  the 
extent  inconsistent  with  the 


requirements  of  section  7(g)  of  the 
Endangered  Species  Act,  the  conduct  of 
all  review  board  hearings  shall  be  in 
accordance  with  5  U.S.C.  554, 555  and 
556  (other  than  section  (b](3]  of  section 
556). 

(2)  Presence  of  members.  Absent 
unforeseen  circumstances,  the  review 
board  members  shall  be  physically 
present  during  the  hearings. 

(3)  Evidence. — (i)  Admissibility. 
Relevant,  material,  and  reliable 
evidence  shall  be  admitted.  Immaterial, 
irrelevant,  unreliable,  or  unduly 
repetitious  parts  of  an  admissible 
document  may  be  segregated  and 
excluded  so  far  as  practicable. 

(ii)  Official  notice.  When  a  review 
board  finding  rests,  in  whole  or  in  part, 
upon  the  taking  of  official  notice  of  a 
material  fact  not  appearing  in  evidence 
of  record,  opportxmity  to  disprove  such 
noticed  fact  shall  be  granted  to  any 
party  making  a  timely  motion. 

(4)  Motions,  objections,  rebuttal  and 
cross-examination.  Motions  and 
objections  may  be  filed  with  the  review 
board,  rebuttal  evidence  may  be 
submitted,  and  cross-examination  may 
be  conducted,  as  required  for  a  full  and 
true  disclosure  of  the  facts,  by  parties, 
witnesses  imder  subpena,  and  their 
respective  counsel. 

(i)  Objections.  Objections  to  evidence 
shall  be  timely,  and  the  party  making 
them  may  be  required  to  state  briefly  the 
grounds  relied  upon. 

(ii)  Offers  of  proof.  When  an  objection 
is  sustained,  the  examining  party  may 
make  a  specific  offer  of  proof  and  the 
review  board  may  receive  the  evidence 
in  full.  Rejected  exhibits,  adequately 
marked  for  identification,  shall  be 
retained  in  the  record  for  consideration 
by  any  reviewing  authority. 

(iii)  Motions.  Motions  and  petitions 
shall  state  the  relief  sought,  the  basis  for 
relief  and  the  authority  relied  upon.  If 
made  before  or  after  the  hearing  itself, 
these  matters  shall  be  in  writing  and 
shall  be  filed  and  served  on  all  parties. 

If  made  at  the  hearing,  they  may  be 
stated  and  responded  to  orally,  but  the 
review  board  may  require  that  they  be 
reduced  to  writing.  Oral  argiunent  on 
motions  and  deadlines  by  which  to  file 
responses  to  written  motions  will  be  at 
the  discretion  of  the  review  board. 

§  452.06  Other  meetings. 

(a)  In  addition  to  hearings  and 
prehearing  conferences  held  pursuant  to 
8  452.05,  a  review  board  may  hold  such 
other  meetings  as  it  determines  are 
necessary. 

(b)  Unless  announced  in  the  notice 
published  upon  receipt  of  an  exemption 
application  pursuant  to  50  CFR 
452.02(b),  such  meetings  shall  be 
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announced  by  a  notice  in  the  Federal 
Register  stating:  (1)  The  time  and  place 
of  the  meeting;  and  (2)  the  nature  or 
purpose  of  the  meeting.  Such  notices 
will  ordinarily  be  published  at  least  15 
days  before  the  scheduled  meeting. 

S  452.07  Open  meetings  and  records. 

All  review  board  meetings  and 
hearings  and  all  review  board  records 
shall  be  open  to  the  public. 

§  452.08  Parties  and  Interveners. 

[a]  Parties.  The  parties  shall  consist  of 
the  exemption  applicant,  the  Federal 
agency  responsible  for  the  agency  action 
in  question,  the  Service,  and  interveners 
whose  motions  to  intervene  have  been 
granted. 

(b)  Intervenors.  (1)  A  review  board 
shall  provide  an  opportiuiity  for 
intervention  in  its  proceedings.  A  motion 
to  intervene  must  state  the  petitioner's 
name  and  address,  identify  its 
representative,  if  any,  set  forth  the 
interest  of  the  petitioner  in  the 
proceeding  and  show  that  the 
petitioner’s  participation  would  assist  in 
the  determination  of  the  issues  in 
question. 

(2)  A  review  board  shall  grant  leave  to 
intervene  if  it  determines  that  an 
intervener's  participation  would 
contribute  to  the  fair  determination  of 
issues  before  the  board.  In  making  this 
determination,  the  review  board  may 
consider  whether  an  intervener 
represents  a  point  of  view  not 
adequately  represented  by  a  party  or 
another  intervener. 

§  452.09  Separation  of  functions  and  ex 
parte  communications. 

(a)  Separation  of  Functions.  A  review 
board  and  its  members  shall  not: 

(1)  Be  responsible  for  or  subject  to  the 
supervision  or  direction  of  any  person 
engaged  in  the  performance  of  the 
endangered  species  consultation  at 
issue: 

(2)  Allow  an  agency  employee  or 
agent  engaged  in  the  endangered  species 
consultation  at  issue  or  a  factually 
related  matter  to  participate  or  advise  in 
a  determination  under  this  part  except 
as  a  witness  or  counsel  in  public 
proceedings. 

(b)  Ex  Parte  Communications.  As 
provided  in  5  U.S.C.  557(d),  review 
board  members  and  staff  shall  not 
communicate  with  parties  or  their 
respective  cmmsel  concerning  the  merits 
of  issues  before  the  review  board 
without  reasonable  prior  public  notice 
and  opportunity  to  participate. 

§  452.10  Additional  review  board  powers. 

(a)  Request  assistance.  (1)  The  review 
board  may  request  and  receive: 


(1)  Administrative  support  services,  on 
a  reimbursable  basis,  from  the 
Administrator  of  the  General  Services 
Administration: 

(ii)  Personnel,  from  any  Federal 
agency,  on  a  nonreimbursable  basis,  to 
assist  the  review  board  in  carrying  out 
its  duties. 

(2)  The  review  board  should  minimize 
reliance  on  persoimel  provided  on  a 
reimbursable  basis  by  the  GSA  and 
maximize  use  of  personnel  provided  by 
heads  of  Federal  agencies  on  a 
nonreimbursable  basis. 

(b)  Use  of  the  mails.  A  review  board 
may  use  the  United  States  mails  in  the 
same  manner  and  imder  the  same 
conditions  as  a  Federal  agency. 

(c)  Request  information.  Subject  to  the 
Privacy  Act  of  1974,  a  review  board  may 
request  of  any  person  information 
necessary  to  carry  out  review  board 
duties.  Any  Federal  agency  or  the 
exemption  applicant  shall  furnish  such 
information  to  the  review  board. 

(d)  Request  subpenas.  A  review  board 
may  request  the  Committee  to  issue 
subpenas  for  the  attendance  and 
testimony  of  such  witnesses,  and  the 
production  of  such  relevant  papers, 
books,  and  documents  as  are  necessary 
for  consideration  of  an  exemption 
application. 

(e)  Take  depositions.  A  review  board 
may  take  depositions  or  have 
depositions  taken  as  necessary  to  carry 
out  its  functions. 

(f)  Delegate  Functions.  A  review 
board  may  delegate  its  functions  under 
paragraphs  (a)  ttmough  (e)  of  this  section 
to  any  member. 

(g)  Consolidated  and  Joint 
Proceedings.  (1)  When  two  or  more 
exemption  applications  are  referred  to 
the  same  review  board,  the  board  may 
consolidate  proceedings  on  the 
applications,  if  consolidation  would 
expedite  or  simplify  consideration  of  the 
issues. 

(2)  When  two  or  more  review  boards 
are  considering  related  exemption 
applications,  the  review  boards  may 
conduct  joint  proceedings,  if  joint 
proceedings  would  expedite  or  simplify 
consideration  of  the  issues. 

PART  453— ENDANGERED  SPECIES 
COMMITTEE 

Sec. 

453.01  Purpose. 

453.02  Dehnitions. 

453.03  Committee  review  and  final 
determinations. 

453.04  Committee  information  gathering. 
453.05  Committee  meetings. 

453.06  Additional  committee  powers. 

Authority:  Endangered  Species  Act  of  1973, 
16  U.S.C.  1531,  et  seq.,  as  amended. 


S  453.01  Purpose. 

This  part  prescribes  the  procedures  to 
be  used  by  Ae  Endangered  Species 
Committee  when  examining 
applications  for  exemption  from  seciton 
7(a)(2)  of  the  Endangered  Species  Act  of 
1973,  as  amended. 

S  453.02  Definitions. 

Definitions  applicable  to  this  part  are 
contained  in  50  CFR  450.01. 

§  453.03  Committee  review  and  final 
determinations. 

(a)  Initiation.  Upon  receiving  a  review 
board's  report  and  record,  the 
Committee  shall  promptly  initiate  its 
review  of  the  application. 

(b)  Final  Determinations.  Within  90 
days  of  receiving  a  review  board’s 
report  and  record,  the  Committee  shall 
grant  an  exemption  from  the 
requirements  of  section  7(a)(2)  of  the 
Act  for  an  agency  action  if.  by  a  vote  of 
not  less  than  five  of  its  members  voting 
in  person: 

(1)  It  determines  on  the  record,  based 
on  the  report  of  the  review  board  and  on 
such  other  testimony  or  evidence  as  it 
may  receive,  that — 

(1)  There  are  no  reasonable  and 
prudent  alternatives  to  the  proposed 
action; 

(ii)  'The  benefits  of  such  action  clearly 
outweigh  the  benefits  of  alternative 
courses  of  action  consistent  with 
conserving  the  species  or  its  critical 
habitat,  and  such  action  is  in  the  public 
interest;  and 

(iii)  The  action  is  of  regional  or 
national  significance;  and 

(2)  It  establishes  such  reasonable 
mitigation  and  enhancement  measures 
as  are  necessary  and  appropriate  to 
minimize  the  adverse  effects  of  the 
proposed  action  upon  the  endangered  . 
species,  threatened  species,  or  critical 
habitat  concerned. 

(c)  Decision  and  Order.  The 
Committee’s  final  determinations  shall 
be  written  and  shall  be  based  on  the 
whole  public  record  of  testimony, 
evidence  and  other  written  comments 
submitted  to  the  Committee.  If  the 
Committee  determines  that  an 
exemption  should  be  granted,  the 
Committee  shall  issue  an  order  granting 
the  exemption  and  specifying  required 
mitigation  and  enhancement  measures. 
The  Committee  shall  publish  its 
decisions  in  the  Federal  Register  as  soon 
as  practicable. 

(d)  Permanent  Exemptions.  Under 
section  7(h)(2)  of  the  Act,  an  exemption 
granted  by  the  Committee  shall 
constitute  a  permanent  exemption  with 
respect  to  all  endangered  or  threatened 
species  for  the  purposes  of  completing 
such  agency  action  (i)  regardless  of 
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whether  the  species  was  identified  in 
the  biological  assessment,  and  (ii)  only 
if  a  biological  assessment  has  been 
conducted  under  section  7(c)  of  the  Act 
with  respect  to  such  agency  action.  An 
exemption  shall  be  permanent  unless 
(A)  the  Secretary  finds,  based  on  the 
best  scientific  and  commercial  data 
availble,  that  such  exemption  would 
result  in  the  extinction  of  a  species  that 
was  not  the  subject  of  consultation 
under  section  7(a)(2)  of  the  Act  or  was 
not  identified  in  any  biological 
assessment  conducted  under  section  7(c) 
of  the  Act,  and  (B)  the  Committee 
determines  within  60  days  after  the  date 
of  the  Secretary’s  finding  that  the 
exemption  should  not  be  permanent.  If 
the  Secretary  makes  a  finding  that  the 
exemption  would  result  in  the  extinction 
of  a  species,  as  specified  above,  the 
Committee  shall  meet  with  respect  to 
the  matter  within  30  days  after  the  date 
of  the  finding.  During  the  60  day  period 
following  the  Secretary’s  determination, 
the  holder  of  the  exemption  shall  refrain 
from  any  action  which  would  result  in 
extinction  of  the  species. 

(e)  Review  by  the  Secretary  of 
Defense.  If  the  Secretary  of  Defense  . 
finds  in  writing  that  an  exemption  for 
the  agency  action  is  necessary  for 
reasons  of  national  security,  the 
Committee  shall  grant  the  exemption 
notwithstanding  any  other  provision  in 
this  part. 

§  453.04  Committee  information 
gathering. 

(a)  Written  Submissions.  When  the 
Chairman  or  four  Committee  members 
decide  that  written  submissions  are 
necessary  to  enable  the  Committee  to 
make  its  final  determinations,  the 
Chairman  shall  publish  a  notice  in  the 
Federal  Register  inviting  written 
submissions  from  interested  persons. 

The  notice  shall  include:  (1)  The  address 
to  which  such  submissions  are  to  be 
sent;  (2)  the  deadline  for  such 
submissions;  and  (3)  a  statement  of  the 
type  of  information  needed. 

(b)  Information  Gathering 
Proceedings.  (1)  When  the  Chairman  or 
four  Committee  members  decide  that 
oral  presentations  are  necessary  to 
enable  the  Committee  to  make  its  final 
determinations,  an  information 
gathering  proceeding  shall  be  held. 

(2)  The  information  gathering 
proceeding  shall  be  conducted  by  (i)  the 
Committee  or  (ii)  a  member  of  the 
Conunittee  or  other  person,  designated 
by  the  Chairman  or  by  four  members  of 
the  Committee. 

(3)  Notice.  The  Chairman  shall  publish 
in  the  Federal  Register  a  general  notice 
of  an  information  gathering  proceeding, 
stating:  (i)  The  time,  place  and  nature  of 


the  information  gathering  proceeding; 
and  (ii)  the  type  of  information  needed. 
The  F^eral  Register  notice  shall  be 
published  at  least  15  days  prior  to  the 
proceeding. 

(4)  Procedure.  The  information 
gathering  proceedings  shall  be  open  to 
die  public  and  conducted  in  an  informal 
manner.  All  information  relevant  to  the 
Committee’s  final  determinations  shall 
be  admissible,  subject  to  the  imposition 
of  reasonable  time  limitations  on  oral 
testimony. 

(5)  Transcript.  Information  gathering 
proceedings  will  be  recorded  verbatim 
and  a  transcript  thereof  will  be 
available  for  public  inspection.  Any 
person  may  obtain  a  copy  of  the 
transcript  upon  payment  of  the  actual 
cost  of  duplication. 

§  453.05  Committee  meetings. 

(a)  The  Committee  shall  meet  at  the 
call  of  the  Chairman  or  five  of  its 
members. 

(b)  Five  members  of  the  Committee  or 
their  representatives  shall  constitute  a 
quorum  for  the  transaction  of  any 
Unction  of  the  Committee,  except  that 
in  no  case  shall  any  representative  be 
considered  in  determining  the  existence 
of  a  quorum  for  the  transaction  of  a 
Committee  function  which  involves  a 
vote  by  the  Committee  on  the 
Committee’s  final  determinations. 

(c)  All  meetings  and  records  of  the 
Committee  shall  be  open  to  the  public. 

(d)  The  Chairman  shall  publish  a 
notice  of  all  Committee  meetings  in  the 
Federal  Register.  The  notice  will 
ordinarily  be  published  at  least  15  days 
prior  to  the  meeting. 

§  453.06  Additional  committee  powers. 

(a)  Request  and  Receive  Assistance. 
The  Committee  may  request  and 
receive: 

(1)  Administrative  support  services  on 
a  reimbursable  basis,  from  the  . 
Administrator  of  the  General  Services 
Administration;  and 

(2)  Personnel  firom  any  Federal  agency 
on  a  nonreimbursable  basis,  to  assist 
the  Committee  in  carrying  out  its  duties. 

(b)  Use  of  the  Mails.  The  Committee 
may  use  the  mails  in  the  same  manner 
and  under  the  same  conditions  as  a 
Federal  agency. 

(c)  Secure  Information.  Subject  to  the 
Privacy  Act,  the  Committee  may  secure 
information  directly  from  any  Federal 
agency  when  necessary  to  enable  it  to 
carry  out  its  duties. 

(d)  Subpenas.  (1)  For  the  purpose  of 
obtaining  information  necessary  for  the 
consideration  of  an  application  for  an 
exemption,  the  Committee  may  issue 
subpenas  for  the  attendance  and 
testimony  of  witnesses  and  the 


production  of  relevant  papers,  books, 
and  documents;  . 

(2)  The  Chairman  shall  receive  review 
board  subpena  requests  and  may  issue 
the  subpenas  on  behalf  of  the 
Conunittee  to  aid  the  review  board. 

(e)  Rules  and  orders.  The  Committee 
may  issue  such  rules  and  orders  as  are 
necessary  to  carry  out  its  duties. 

(f)  Delegate  Authority.  The  Committee 
may  delegate  its  authority  under 
paragraphs  (a)  through  (d)  of  this  section 
to  any  member. 

Dated:  March  28, 1980. 

CecO  D.  Andrus, 

Chairman,  Endangered  Species  Committee. 

.  Note.— These  regulations  have  been 
concurred  in  by  all  permanent  members  of 
the  Committee,  except  that  the  Secretary  of 
the  Army  withholds  concurrence  on 
§§  452.03(e).  450.01(2),  and  453.05(b). 
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